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BKJIAJI MIPO®ECCOPA U.B. CMOJIbKOBOM B PA3BUTHE
KOHIEIIIHNUHU ITPABOBOI'O CTATYCA JIMYHOCTHU B CO®EPE
YI'OJIOBHOI'O CYIOITPOU3BOACTBA

Cratbs NOCBsIIEHAa HAYYHOMY TBOPUYECTBY M3BECTHOI'O MCCIEAOBATENA B 00J1a-
ctu npaa npodeccopa Mpauasr BsaecnaBoBasl CMOIBKOBOH. ABTOpP OTMEUAET, YTO B
e€ paboTax paccMaTpuBaeTcs nmpoOIemMaTika, CBI3aHHasl C IPABOBBIM CTaTyCOM YEJIO-
BEKa, BOBJIIEYEHHOTO B cpepy YroJIOBHOTO CyI0npou3BojacTBa. [IpaBoBoii craryc uc-
cnenyercss M.B. CMONBKOBOW € IMO3WIMM NPABOBBIX T'APAHTHM, HANPABICHHBIX Ha
o0ecrnieueHue «IpaBa Ha IPaBo», TO €CTh Ha pean3aluio NpeaycMoTpeHHbIX KoHetu-
tyuuent Poccuiickoit denepannu U MEXAyHAPOAHO-IIPABOBBIMU aKTaMU MPaB U CBO-
607 yenoBeka. Pabotel npodeccopa M.B. CMonbpkoBOil 6a3upyroTcst Ha TeOpeTude-
CKUX JOCTH)KCHUSAX IOPUANUYECKON HAyKH, OCMBICIIEHUH €€ MIyOMHHBIX KaTeropuii. B
YCJIOBHUAX CTAHOBJICHUS HOBOM IIOCTKJIACCUYECKOU IOPUCIIPYAECHLNU, IIEPEOCMBICIIE-
HUS IOJIXOJI0B M BEPCU K IPUPOJIE NIpaB YesloBeKa, uceaenoanus 1.B. CmonpkoBoi
SBJISIFOTCSI HOBATOPCKMMM U B TO K€ BPEMSI HAXOASTCS B pyclie TPaJAUIMU TJIaBHBIX Ye-
JoBeueckux 1eHHocTel. 3aciyroit mpodeccopa N.B. CMosibKOBOH SBIISIETCS TO, UTO B
e€ paboTax 4yeJoBeK MPEJCTaBIEH Kak CyOBbeKT IpaBa, a He 0OBEKT MPaBOBOTO pPery-
JUPOBAHMS, MPABOOTHOILIEHUS B C()epe YTOJIOBHOTO CYAONPOU3BOJCTBA UCCIEAYIOTCS
B ACIIEKTE NPUHUMUIIOB YBAKECHUS YEJIOBEUECKOTO JOCTOMHCTBA U JINYHOM HENPUKOC-
HOBEHHOCTH. YacTtHas xku3Hb omnpeznenserca M.B. CMOIbKOBONM Kak HEOThEMIIEMAs
4acTh IPABOBOr0 CTaTyca JUYHOCTHU, KaK (hyHIaMEHTAIbHOE MPABO B CUCTEME MPaB U
cBO0OO TUYHOCTH.

Knrouesvie cnosa: mpaBa u cBOOOIbI YENTOBEKA U IPaXKAaHUHA; TPABOBOM CTATYC
JIMYHOCTH; YTOJOBHBIH Mpoliecc; CyObeKT MpaBa; 4acTHas )KU3Hb.

Lyudmila I. Lavdarenko

THE CONTRIBUTION OF PROFESSOR 1.V. SMOLKOVA TO THE
DEVELOPMENT OF THE CONCEPT OF A PERSON’S LEGAL
STATUS IN CRIMINAL PROCEEDINGS

The article is devoted to the works of a well-known legal scholar Professor
Iraida Vyacheslavovna Smolkova. She studied problems connected with the legal sta-
tus of a person in criminal proceedings. The legal status is examined by 1.VV. Smolkova
from the standpoint of legal guarantees aimed at ensuring the “right to a right”, i.e. to
the enforcement of rights and freedoms provided for in the Constitution of the Russian
Federation and international legal acts on human rights and freedoms. The works of
Prof. 1.V. Smolkova are based on the achievements of the legal theory and the compre-
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hension of its deep categories. In the conditions of the emergence of a new, post-clas-
sical jurisprudence, the rethinking of approaches and versions of the nature of human
rights, the works by 1.VV. Smolkova are innovative and, at the same time, they stay
within the traditions of basic human values. A great achievement of Prof. I.VV. Smol-
kova is that in her works a person is presented as a subject of law, and not as an object
of legal regulation, while legal relations in the sphere of criminal proceedings are ex-
amined from the standpoint of respecting human dignity and personal invulnerability.
Private life is determined by 1.V. Smolkova as an inalienable part of the legal status of
a person, as a fundamental right in the system of human rights and liberties.

Keywords: rights and freedoms of man and citizen; legal status of a person; crim-
inal procedure; subject of law; private life.

[To mbicnu Benmukoro rymanucta M. Kanta, nis 6iara yenoBeka u 6jara pa3Bu-
THS BCETO YEIOBEUECTBA MPHUPOJA M03a00THIACH O BEICOKOW CTEIEHU Pa3BUTHUS Tap-
MOHU3AIMHA HHCTPYMEHTOB YEJIOBEUECKUX OTHOIIECHUH, COTPYTHUYECTBA M B3aUMOIIO-
MOIIIH, ¥ B 3TOM CMBICIIE TIPAaBO ¥ COOTBETCTBYIOIIEE €My TOCYAapCTBO CBS3aHBI C TITY-
OMHHBIMH OCHOBaMH IIPUPOBI YEIOBEKA U LeJIAMH ero uctopud [1, c. 369]. Camo cy-
IIIECTBOBAHNE YEJIOBEUECKOW IMUBHIIM3AIIMN CTAJIO BO3MOYKHBIM OJlarojaps JHIIb Ta-
KUM «HHCTPYMEHTAM» TapMOHHU3AIMKM YEIOBEUYCCKHMX OTHOIIEHWH KaK MOpaib U
MpaBO, OCHOBAHHBIM Ha TMPECTABICHUSAX O IIEHHOCTH YEIOBEUECKOW JTMIHOCTH, JI0-
CTOMHCTBE, CBO0O/Ie, paBEHCTBE U crpaBeiinBocTh. CaMo e MpaBo, Kak TAKOBOE, He-
BO3MOXKHO 0€3 mpaB M CBOOOJ 4YEJIOBEKA, «IpaBa YeJIOBEKAa — 3TO HEOOXOIMMBIMH,
HEOTHEMJIEMbIN U HEM30EKHBIN KOMITOHEHT BCSIKOTO MPaBa, CyObEKTHO-4EJI0BEYECKUN
aCIEeKT BBIPAKEHUS OBITHS M OCYIIECTBIEHUS (OPMBI CBOOOIBI U PABEHCTBA JIFO/ICHD
— nomuépkuBan B.C. Hepcecsnn [2, ¢. 376].

Koncturyuuss Poccuiickoii ®denepanmn Kak OCHOBOIIOJArarOUIMA HMCTOYHHK
POCCHICKOTO TpaBa B IpeamMOyJie 3aKpenuia ps MOJTUTHICCKUX MTPUHITUIIOB, HA KO-
TOPBIX OCHOBaHa KOHIICTIIIHS POCCUMCKON TOCYAApPCTBEHHOCTH, M CPEIH ATUX TIPUHIIH-
MIOB OTIpE/IeIIIIa TIpaBa U CBOOOIBI YEIOBEKA. Y CTAHOBIICHUE B CT. | TUI. | moJokeHus
0 ToM, 4T0 Poccus sBIsSeTCS MPaBOBBIM TOCYJIaPCTBOM, MOKHO pacCMaTpUBATh Kak
npeaycMoTpeHHY0 OCHOBHBIM 3aKOHOM ITPOTPaMMHO-TICIICBYIO HAIPABICHHOCTD JIJIS
o0IIecTBa ¥ rocy1apcTBa — MOCTPOSHNE TIPABOBOTO TOCYIapPCTBA, B KOTOPOM BJIACTh
OrpaHUYCHA €CTCCTBEHHBIMHM M HEOTUYKJIAEMbIMHU TIPaBaMHU ¥ CBOOOIaMHU YEJIOBEKa U
rpakKJaHUHA.

[IposiBieHNEM KOHIIEMIIMK TPABOBOTO TOCYMApPCTBA, MOJIOKEHHOW B OCHOBY
nerictpytomiel Koncruryuuu P®, ctana ctaths 2, IpOBO3IIACUBIIAS, YTO YEJIOBEK,
€ro mpaBa U CBOOOJIbI — BBICIIASI [ICHHOCTh, YTO MPU3HAHUE, COOJIO/ICHNE U 3aIlnTa
MpaB ¥ CBOOO/I YeJIOBEKA U TpaKJaHUHA — 00s13aHHOCTH rocynapcTtsa. B cT. 2 KoncTu-
Tty PO peus umer o npaBax u cBoOO7aX KakK TaKOBBIX, O€30THOCUTEIHHO K (haKTy
X (pOpMaJIbHO-IOPUANYECKOTO 3aKpEIJIeHHUs, TO €CTh FOCYJapCTBO CBSI3aHO HE CO0-
CTBEHHBIMHU IOPUJAMYECKUMHU YCTAHOBJIECHUSIMHU, & UJESIMU, OTPAKAIOLIUMHU TPEICTaB-
JIEHUE O TMpaBax M CBOOOJAX, HEOTHEMJIEMO MPUCYIIMX YEJIOBEKY, KaK MEePBUYHBIMU
HPABCTBEHHBIMU U Pa3yMHBIMHU UMIIEPATUBAMHU U 0053aHO UX MIPU3HABATH, COOJOIATh
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U rapanTupoBaTh. [Ipu3HaHue paB U cBOOO/ YEJIOBEKA U IPaKJIaHWHA 03HAYAET, YTO
OHM HE JApYIOTCSl U HE OTUYXKJIAIOTCS Y YeJIOBEKa rOCy1apCTBOM MPOU3BOJIBHO, a CY-
IIECTBYIOT IOMHUMO T'OCYIapPCTBEHHOM BOJIH, SBJISIOTCS €CTECTBEHHBIMU U HEOTUY KA~
eMbiMu. CoOJI0/IcHHE O3HAYaeT UCIOJHEHUE TeX IpaB YeJIOBEKAa, KOTOPHIE 3aKper-
nensl Konctutynuenr PO u denepanbHbIMU 3aKkOHaMU. 3allldTa 03HAYaeT HEOMyIIIe-
HUE HApYIIICHUS MPAB YeJI0BEKa B OyAylleM, TpeceYeHrEe X HapyIICHUSI 1 BOCCTAaHOB-
JeHue B ciyvyae HapymeHus. Kak 3ametun B.B. HeBuHCKMI, KOHCTUTYIHOHHBIE TTO-
JIO’KEHUSI O TIpaBax M cBOOOJAaX CBUJIETEIBCTBYIOT ... O IEPEOCMBICIICHUN MTPUPOTHO-
COIIMAJIbHOM CAaMO3HAYMMOCTH YEJIOBEKAa KaK BBICOKOOPTAHM30BAHHOI'O CYIIECTBA,
YJIEHA «TPAXkKIAHCKOTO OOIIECTBa» C OMPEAEIICHHBIM KPYTOM IpaB, cBO001, 00s3aHHO-
CTEH, MOTUYEPKUBAIOIINX ITY JIBYECUHYIO CYITHOCTh YEJIOBEKA, BRIPAXKAIOT JTHOEpab-
HYIO UJEIO0 «...0 TOM, YTO YEJIOBEK HE MOXKET CITY>KUTh «TOJIBIM OPYJIUEM» B pyKax roc-
yAApCTBa; OH €CTh LIEJb rocylapcTBa. I'ocyaapcTBO, CO3aBAEMOE YEIIOBEKOM, IPH-
3BaHO CIIY)XHTh eMy» [3, c. 77].

[IpoGnema mpaB 1 cBOOO YETOBEKA U T'paXKAaHUHA SBISETCA OJHOW M3 Haubo-
Jiee 3HAUUMBIX ISl IPABOBOM TEOPUHU U B TO K€ BpeMsI HEIPOCTOU B €€ OCMBICIICHUU U
pa3paboTke. B HacTosiee BpeMs 1aHHasi podJieMa aKTyallu3upyeTcsl B CBSI3U C MIPU-
3HaHUEM TIpaB U CBOOOJ] JUYHOCTH KaK OJHOM M3 BBICIIUX IICHHOCTEH 4eI0BEYECKOU
IUBWIN3ALMHI U TOTPEOHOCTHhIO POPMUPOBAHUSI YHUBEPCATIBHBIX KOHIIETIUNA B YCIIO-
BUSIX MPABOBOM TJI00ATU3AIINY.

[IpaBa u cB0OOIBI UETOBEKA SBIISIFOTCS OCHOBHBIMH 3JIEMEHTaMU ITPaBOBOTO CTa-
Tyca JTUYHOCTU, KOTOPBII HE MOXKET OBITh YeM-TO Heu3MEeHHBbIM. OH pa3BUBAETCS BMe-
CTE C pa3BUTHEM OOIIECTBA U TOCYAAPCTBA, HAMIOIHSISCh HOBBIM, O0JIee TITyOOKHM CO-
Jiep>)KaHueM, 00oramiasch JOMOJHUTEIbHBIMU MpU3HaKaMu. CMeHa UCOIOTUYECKUX
UMIIEPATUBOB, MEPEOIICHKA IIEHHOCTEH MOTpeOoBaIM KOHIIETITYaIbHBIX H3MEHEHUN B
MEXaHU3ME MPABOBOr0 CTaTyca JMYHOCTU. ECIM B COBETCKUM MEPUOJ NTPABOBOM CTa-
TyC 4eJI0BeKa CBOJIMJICS K MPABOCIIOCOOHOCTH — BO3MOXKHOCTH UMETh MPEA0CTaBIIsie-
MBbI€ 3aKOHOM MpaBa U 00S3aHHOCTH, OBITh UX HOCUTEJIEM, TO B COBPEMEHHBIX YCJIO-
BUSIX OUEBHIHA HEOOXOIUMOCTb HA/IJICXKAIUX FapaHTUN peanv3aluy npeycCMOTpEH-
HbIX KoHcTUTynmen Poccuiickoit deaepann U1 MEKIyHAPOIHO-NIPABOBbIMU aKTaMU
npaB ¥ CBOOOJ uesjoBeka U rpaxaannHa. H.M. Mary3oB cripaBeiJIuBO OTMEYaeT, YTO
IIPaBOCIIOCOOHOCTH MPEACTABIIAECT COOOH JUIIb «... A0CTPAKTHYIO UJIU «OJaHKETHYIO»
BO3MOXKHOCTh UMETh MPEAOCTABISIEMbIE 3aKOHOM MpaBa U 00sS3aHHOCTH... ITO JIUIIb
obmass 1 HeoOxoauMasi TIPEANOChUIKA K MPaBooOIaJaHII0, CBOCTO POJia «IIPaBO Ha
mpaBo». YTOOBI IPEBPATUTh X B IEUCTBUTEILHOCTS, T.€. PEATH30BaTh, IPETBOPUTH B
’KM3Hb, HYXHBI COOTBETCTBYIOIIME YCIOBHS, TapaHTHH, mpeamnocbuiku [4, c. 20].
H.B. JleroBa, yka3biBas HA HEpa3pPbIBHYIO CBS3b IIPAB YEIIOBEKA C IIPABOBBIM CTAaTyCOM,
MOJYEPKUBAET, YTO B paMKaX MPAaBOBOIO CTaTyca BBIPAXKAETCS COLUAIIBHBIA CTaTyC
JTUYHOCTHU, OTPAKAIOTCS OCHOBHBIC CTOPOHBI FOPUIUYECKOTO OBITHS WHINBU/A: €T0 UH-
TepeChl, TOTPEOHOCTH, B3AUMOOTHOIIEHUS C TOCYIAPCTBOM, COLIMANIbHBIE MPUTA3AHUS
U UX yJoBieTBOpeHue [5, c. 42]. OueBuaHO, YTO MPABOBOM CTATyC JIMYHOCTH — 3TO
peanbHO OCYIIECTBIISIEMbIE B MPABONPUMEHHUTENILHON MpaKTUKE MpaBa, cBOOOABI U
00s13aHHOCTH JINYHOCTH.
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Oco0yto Bax)HOCTb ITpo0iieMa NpaBoOBOr0 CTaTyca JMYHOCTH UMEET B cpepe yro-
JIOBHOT'O CYJONPOU3BOJICTBA B CBSI3U C HEOOXOIMMOCTBIO CO3/JaHUs aJallTUPOBAHHOIO
MexaHHu3Ma 00ecTieueHus], OXpaHbl U 3alIUTHI IPaB U CBOOO/ YeIOBeKa.

B 3T0i1 cBsi3u TpynHO nepeoueHuTh Bkian Mpauasl BsuecnaBoBHbl CMOIBKO-
BOH B pa3pabO0TKy KOHIIEMIIMH [IPABOBOTO CTaTyca JMYHOCTU B c(hepe YroJIOBHOTO CY-
JOTIPOU3BOJCTBA.

Pa6otel mpodeccopa U.B. CMmoapK0BOI 6a3upyroTcs Ha TEOPETUUECKUX TOCTH-
KEHMSX IOPUANYECKON HAYKH, OCMBICICHUM €€ INIyOMHHBIX Kateropuil. B ycinoBusx
CTaHOBJICHHSI HOBOM MOCTKJIACCUYECKOW FOPHUCIPYACHIIMH, IIEPEOCMBICICHUS OIXO0-
JIOB M BEPCHUM K IIPUPOJIE NIPAB YeloBeKa, uccienoBanus M.B. CMOJIIBKOBOM SIBISIIOTCA
HOBAaTOPCKUMHU H, B TO K€ BpEMsI, HAXOAATCS B pyClie TPAJAULIUH IJIABHBIX YeJIOBEYE-
CKMX LICHHOCTEH.

B nuccepranny Ha COMCKaHUE YYEHOW CTENEHHM JOKTOPA OPUAMYECKUX HAyK
«IIpobnembl 0XpaHseMOl 3aKOHOM TaiHbI B YTOJIOBHOM Ipoliecce» [6], a Takxke Ipy-
rux padotax M.B. CmonbkoBo#t [7—10] Hamia oTpaxkeHUe ujaesi aBTOHOMUU U CaMo-
ONpeaeieHs] TUYHOCTH, 3alUThl YEJI0BEKa OT BMEIIATENIbCTBA B CPepy €ro YacTHOU
#u3HU. [{ns1 onpenenenus noHsTus yactHoM xu3Hu M.B. CMonbkoBa oOpaTuiachk K
MIPU3HAHHOMY B MEKIYHAPOJAHOM IPABE MOHATHUIO «IIpaiiBech» (privacy), KOTOPbIA He
ITOJIYYNJI aIEKBATHOTO aHAJIOTa B POCCUMCKOM IIpaBe. B COOTBETCTBHM ¢ MEXKAYHAPO-
HBIM [IPABOM IPAWBECH B MIEPBYIO OUEPEAb — 3TO HHTUMHBIN MUP Y€JI0BEKa, chepa ero
JIMYHBIX OTHOILIEHUHN B TOM YMCIIEe ceMelHas KU3Hb, YOS KJIEHUs, TUUHbIE ITpaBa, pe-
nyTauus, JJMYHble HeOpMaIn30BaHHbIE CBSA3H C APYTMMHU JIOAbMH, PEIUTHO3HbIE U
HNOJUTHUYECKHUE YOSKIIEHUs, a TAK)KE€ HEITPUKOCHOBEHHOCTb JINYHOCTH, KHUIJINLIA, KOp-
PECIIOH/ICHIIMM — OCHOBHAsI COCTAaBJIAIOIIAs €CTECTBEHHBIX, & IOTOMY U HEOThEMIIE-
MBIX I[IpaB YeJIOBEKa, MoAJIeKalnux 0e3yCcI0BHON MPaBOBOM OXpaHe OT KaKUX-I100 MO-
CATaTeNIbCTB U3BHE, B TOM YHCIIE U CO CTOPOHBI Tocyaapcersa. IToquepkuBas, 4To yacT-
Has )KU3Hb — OHATHE MHOTOrpanHoe, M.B. CMonpKkoBa onpenesieT €€ Kak HEOThbEM-
JIEMYI0 YacTh MPABOBOIO CTATyCa JIMYHOCTH, KaK (PyHIaMEHTaJIbHOE MPaBO B CUCTEME
IpaB U CBOOO] TMYHOCTU. BBUTy BEICOKOTO YPOBHS HEONPEAECIEHHOCTH U a0CTpaKIMK
KAaTeropusi «4acTHasi >KM3Hb» OCTAeTCs OJHOM M3 HauOOJIiee CIOXKHBIX U TPEOYIOIINX
TeopeThuyeckux pazpabotok. 3aciyra M.B. CMOIbKOBOM Kak pa3 U 3aKJIIOYAETCs B
MOJIHOMAcCIITaOHOM MCCIEA0BAaHUM MPOOJIEMbl YACTHOW KU3HU U CO3[JaHUU KOHLIEII-
Uy, oOecreurBaronieil pa3BepThIBAHUE €€ aKTyalIM3UPOBAHHOIO TEOPETUYECKOTO U
HOPMAaTHBHOI'O MOTEHIMANA.

N.B. CM01bKOBO# OBLJIO MPOBENECHO TITyOOKOE HCCIEA0BaHNE ITPAaBOBOIO pery-
JUPOBAHUS MHCTUTYTA TaWHbBI, 3aHMMAIOLIETO BAXKHOE MECTO B OXPAHUTEIBHOM
«0JIOKe» YaCTHOM KU3HU YEJIOBEKa, U IEJIOT0 psAJia CBA3aHHOTO C 3TUM HMHCTUTYTOM
po0JieM TEOPETUIECKOT0 U PAKTUUECKOTO XapakTepa. [I[poananu3npoBas Cy1IecTBY-
IOIII€ B TIPABOBOM HayKe OIpeIeNieHns TepMuHa «TaitHay, 1.B. CmonbpkoBa copmy-
JIMpoBaJia TIOHATUE TalHBI C COAEPKATEIBHOM CTOPOHHI [8, C. 23], KOTOpOE, Ha HaIll
B3IJIS1I, B IPOLIECCYaTIbHON HAYKE SIBISIETCS HAauOO0JIee TOUHBIM.
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VYka3biBas Ha UHGOPMAIMOHHYIO Tpupoay TaiHbl, N.B. CMonbKkOBa aKIeHTH-
pyET BHUMaHKE HA TOM, YTO B CIIy4asix, yCTAHOBJICHHBIX 3aKOHOM, COXPAHEHHUE B «CEK-
PETHOMY COCTOSIHMH CBEJICHHUI NMEET MPUHITUITHATBHBIA XapaKTep, 00eCIeunBaeT Co-
OJIFO/ICHHE 3aKOHHBIX MPaB TPaXxaaH, IOPUINICCKUX JIHII, TocyAaapcTBa. OHa moadep-
KMBAET, YTO «JIMYHAS M CEMEWHAas TallHa SBJISIIOTCS COCTABHBIMHU YAaCTSIMU JTUYHOM
YKU3HU TPaXKJaH, OTHOCUTEIIBHO 000CO0IEHHBIMU 30HaMU HanOoJee JEINKAaTHbIX, UH-
TUMHBIX CTOPOH >KM3HU YEJIOBEKA, B OTHOUIEHUHU KOTOPBIX pa3riiallieHue Onpe/eeH-
HBIX CBEJICHUI SIBIISIETCSL HE TOJBKO HEXKEJIATeIbHBIM, HO BPEIOHOCHBIM, MaryOHbIM C
HPaBCTBEHHOH TOYKH 3peHus [8, c. 25].

[Ipu uccienoBaHuM T€X UM UHBIX MPOOJIEM YTOJIOBHOTO CYA0IPOU3BOICTBA IO-
suris M.B. CmonbkoBoM 0a3upyeTcsi Ha MPUHIUMITMAIBHOM MPU3HAHUU TPUOPUTETA
paB ¥ CBOOO/T 4EeJIOBEKA, U KOHIIENTYaJIbHOM IMOJIOKEHUU O B3aUMHOM OTBETCTBEHHO-
CTHU TOCYJapCTBA U TPAXK/IAHWHA B IEMOKPATUYECKOM IPABOBOM rOCYAapCTBE, HA TOM,
YTO MIpaBa U CBOOO I MOTYT OBITh TOAJIMHHBIMU ITPABaMHU, a HE JSKJIapalusiMU TOJIbKO
MIpU YCJIOBUH, KOTJa OHU MOAKPEIISIOTCS MMOCTOSSHHONM U aKTUBHOM JIESITEIbHOCTBIO
rocyJapcraa.

Tak, OoHa corjlacHa ¢ MHEHHMEM, YTO MPHU HAJUYUU YIPO3bl i 0€30MaCHOCTH
KOHKPETHOTO YeJIOBEeKa U OJIM3KUX €My JIIOJICH B CBSI3U C MPEJCTOSAIIMM MOJTyYEHUEM
€ro MokKa3aHui Ha MPeBAPUTEIHLHOM PacCiieIOBaHUU WIH B CyJIeOHOM pa3oupaTeib-
CTB€, €CJIM ITPABOOXPAHUTEIBHBIN OpTaH HE MOXKET FrapaHTUPOBATh HEOOXOAUMYIO O€3-
OMAaCHOCTh YKa3aHHBIM JIUIaM, CBHJIETEIb MO0 MOTEPIEBINI BIPaBE HE IaBATh T10-
Ka3aHus M0 yroJOBHOMY jeny. Eciu rocynapcTBo He B COCTOSSHUM 00€CTIEUHUTh 0e3-
OmnacHOCTh, cuntaeT M.B. CMOJBKOBA, «... TO OTKa3 YEJI0BEKA OT y4acTHs B yTOJIOBHOM
CYJIOITPOU3BOJICTBE (HAMpUMEp, B KA4eCTBE CBUICTEINS), MPEACTABIISICTCS TTPaBOMED-
HeIM. B 9TOM ciydae TpeOoBaHue TocyaapcTBa K WHAMBUIY BBITIOJHATH YTOJIOBHO-
npoleccyanbHble 00S3aHHOCTU (/1aBaTh MOKA3aHUS) CTAHOBUTCS HEMPABOMOYHBIM U
Oe3HpaBcTBeHHBIMY. [11, ¢. 84].

B paborax 1.B. CM0IbKOBOM, MOCBSIIEHHBIX TPOOJIEMaTHKE TPOBEJICHUS CIE/-
CTBEHHBIX JIEHCTBUHN, OTPAHUYMBAIOIIMX KOHCTUTYIIMOHHBIE MPaBa rpaxaaH, HaXOIUT
pa3BUTHE KOHUEMIUA JIMYHON HEMPUKOCHOBEHHOCTH [12; 13]. JInunast HEmpUKOCHO-
BEHHOCTh HCCIICTYETCS B aCMEKTE COCTABJISIONINX JTAHHBIA MHCTUTYT JIEMEHTOB: He-
BMENIATENIbCTBA U 3alMIIEHHOCTH. [lo3uiusa N.B. CMOIbKOBOM OCHOBaHA Ha Tpak-
TOBKE HEBMEIIIATEJIbCTBA KaK 00513aHHOCTH I'OCYIapCTBa 00ECIIEYUTh COCTOSIHUE OTpe-
JICTICHHOW aBTOHOMUH YeJIOBEKA OT TOCYIapCTBa, OOIIECTBA U APYTHX JIOJCH mocpe/-
CTBOM YCTAaHOBJICHUSI HEOOXOUMBIX 3aMPETOB, & TAKXKE 3aKPETUICHHSI OMIPEICICHHOTO
cTaTyca CyObeKTa WM OMPECICHHOTO PEKIUMa COIIMAIBHON JIESTEIHHOCTH Y€JI0BEeKa
[14, c. 34]. 3anuMaemasi €10 O3UIIMS COTIACYETCS C UACSIMU, BHICKA3aHHBIMU B OTEYE-
CTBEHHOW T€OPUU MpPaBa O TOM, YTO HEMMPUKOCHOBEHHOCTh TUYHOCTH — 3TO «3aKOHHBIE
PaMKHU JJI TIOJTHOMOYHM OPTaHOB BJIACTH MO MPECEUEHUIO HAPYUIEHU 3aKOHOB B TTpa-
BOBOM rocyaapcTtee» [15, c. 561]; «mpaBo, onuparoiieecs Ha CO3HaHUE BO3MOKHOCTH
MOCTYIAaTh U JCHCTBOBAaTh B COOTBETCTBUM CO CBOMMHU YOEKIEHUSMHU B Tpelesax,
ONPENIECIICHHBIX 3AKOHOM, HE OMacasiCh MPHU 3TOM HACHJIBCTBEHHOI'O MPOTUBOICUCTBUS
CO CTOPOHBI BJIACTH WJIM YaCTHBIX JHUID [16, ¢. 6-7].
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B kauecTBe OIHON W3 rapaHTUN OXPaHbl U 3aIUTHl KOHCTUTYLIMOHHBIX IPaB
IPa)KJaH B yTOJIOBHOM CYJIOIPOU3BOJICTBE, 10 MHEHUIO 11.B. CMOIBKOBOIA, BEICTYIIAET
WHCTUTYT CyneOHO¥W 3amuThl. [IpaBo Ha CyneOHyI 3amuTy paccMaTpUBACTCS
N.B. CMOJIBKOBOMI] KaK MPUHUMUI YTOJIOBHOTO CyJIONpou3BojacTBa. OHA MOAYEPKH-
BAET, YTO MOBBIILIEHUE POJIM CyZa B IPABOBOM CUCTEME OOIIECTBA, YKPEILJIEHUE CYy1€0-
HOM BJIACTH, YCWJIEHHE aBTOPUTETA M HE3ABHCUMOCTH CyJa SIBJSIETCS BaKHEUILINM
HaIlpaBJIECHUEM COBPEMEHHOW MPABOBOM MOJUTUKH U uaeosioru [17].

3aciyroit npogeccopa U.B. CMobKkoBOI sIBIIsIETCS TO, UTO B €€ paboTax 4elo-
BEK IIPEJICTABJIEH KaK CYOBEKT IIpaBa, a He 00BEKT MPABOBOTO PETYIMPOBAHMSL, IPaBO-
OTHOILIEHHUS B c(pepe yroJI0BHOTO CyAONPOU3BOJCTBA UCCIEIYIOTCS C MO3ULIUNA HPaB-
CTBEHHOCTH, IIPUHLIAIIOB YBAKEHMS YEJIOBEYECKOIO JOCTOMHCTBA U JIMYHON HENPHU-
KOCHOBEHHOCTH.
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